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This proceeding arises from aclam for benefits under the Black Lung Benefits Act, 30 U.SC. §
901 et seq (the Act). The Act provides benefits to persons totally disabled due to pneumoconiosis and to
certain survivors of persons who had pneumoconioss and were totdly disabled at the time of their death
or whose death was caused by pneumoconiosis. Pneumoconiosisis achronic dust disease of the lungs
including respiratory and pulmonary impairments arisng out of cod mine employment, and is commonly
referred to as black lung.

On June 16, 2000, the Director, Office of Workers Compensation Programs, referred this case
to the Office of Administrative Law Judges for aforma hearing. DX-183.1 A hearing washeld before me
in Reading, Pennsylvania on February 21, 2001, a which time dl parties were given afull opportunity to
present evidence and argument as provided inthe Act and the Regulaions i ssued thereunder, found at Title
20, Code of Federd Regulations? Claimant’s Exhibits 1-9, Director’s Exhibits 1-183, and Employer's
Exhibits 1-5 were entered into the record at the formal hearing, see TR-3-5, and, with the receipt of
Clamant’sfinal exhibit, CX-10, the record was closed on March 19, 2001.

ISSUES

The parties have gipulated that Claimant be credited with 35 years of qualifying cod mine
employment. See DXs-52, 122, 183. The following issues remain in this case, however:

@ Whether Clamant has established a change in conditions and is entitled to modificationof
the duplicate clam; and, if so,

2 whether Clamant has established a materid change in conditions in his duplicate dam,
and, if reached,

1 The following references will be used herein: “TR” for hearing transcript, “CX” for Clamant's
Exhibit, “DX” for Director’s Exhibit and “EX” for Employer’s Exhibit.

2 On December 20, 2000, the Secretary of Labor adopted amendments to the Black Lung
Regulations.  Although the Amendments took effect on January 19, 2001, their application has been
chdlenged, and, on February 9, 2001, the United States Didtrict Court for the Digtrict of Columbia
enjoined the applicationof the Amendments* except where the adjudicator, after briefing by the partiesto
the pending clam, determines that the regulations a issue inthe ingant lawsuit will not affect the outcome
of thiscase.” National Mining Ass n. v. Chao, No. 1:00CVv03086 (EGS), dip op. 3 (D.D.C. Feb. 9,
2001). By Order, dated February 13, 2001, the undersigned directed the partiesto demonstrate how the
Amendmentswould affect the outcome of thisdam. Clamant and the employer, by |etter dated February
14, 2001, indicated that they have stipulated that the application of the regulaions as amended will not
affect the outcome of thiscase. The Director on March 19th submitted a memorandum taking the same
position. Having reviewed the adminidrative record as well as the responses to the February 13 Order,
| conclude that the gpplication of the Amendments would not affect the outcome of thisclam.
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3 whether Clamant isentitled to benefitsbased onthe record as a whole by establishing that
he suffers from pneumoconioss arising out of his coal mine employment and is totally
disabled as aresult.

For the reasons stated herein, | find that Claimant has failed to establish that he is entitled to
modification of the duplicate claim, and that as a result this duplicate clam must therefore be denied
becausea materiad change has not been demondtrated. Clamant istherefore not entitled to benefits under
the Act.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Backaground and Procedural History

Charles Hashin, Clamant, was born on January 1, 1927. DX-1. He was married to Mary R.
Albertini on July 23, 1960, and they remain together. DX-19-11; TR-10. Sheis Claimant’s dependent
for purposes of possible augmentation under the Act. Claimant left the minesin 1983, having suffered a
back injury. He underwent coronary bypass surgery in 1990.

Clamant initidly filed for benefits under the Act on April 28, 1987. DX-19-1. That clam was
finaly denied on September 1, 1988, after aforma hearing before Adminigrative Law Judge Thomas W.
Murrett. DX-19. Thisinitid filing was not further pursued.

Clamant filed the ingtant claim on April 24, 1990. DX-1. Thisclamwasadminigratively denied
by the Office of Workers Compensation Programs (OWCP) onJune 11, 1990. DX-12. The clamwas
referred to the Office of Adminidrative Law Judges (OALJ) on September 13, 1990 for formal
adjudication. DX-20. A formd hearing was conducted on June 12, 1991, before Administrative Law
Judge Paul H. Teitler. DX-35. OnNovember 6, 1991, Judge Teitler issued aDecision and Order denying
benefits. DX-36.

Claimant filed a Petitionfor Modificationof this denid on October 5, 1992. DX-37. On April 23,
1993, the digtrict director issued aMemorandum of Informa Conferencedenyingthedam. DX-52. On
July 19, 1993, the Director referred this matter to the OALJs for a forma hearing. DX-59. That
proceeding was hdd on April 21, 1994 before Administrative Law Judge Robert D. Kagplan. DX-99. In
aDecisonand Order issued on November 15, 1994, Judge Kaplan denied benefits, finding that Claimant
faled to prove the existence of pneumoconiogs, and thus did not establish either a materid change in
conditions, 20 C.F.R. § 725.309(d), or achange inconditiononmodification. 20 C.F.R. § 725.310. DX-
100. Claimant gppeded thisdenid to the Benefits Review Board, which affirmed Judge Kaplan’ sDecison



and Order onAugust 24, 1995.2 DX-108; Hashinv. Reading Anthracite Co., BRB No. 95-0708 BLA
(Aug. 24, 1995)(unpub.).

On November 16, 1995, Clamant lodged a second Petition for Modification, and proffered
additiond evidence. DX-109. This Petition was denied by the ditrict director, who issued a Proposed
Decisonand Order DenyingRequest for Modificationon August 29, 1996. DX-117. This denid became
find, with the issuance on October 18, 1996 of a Find Memorandum of Informal Conference which
conveyedthe didrict director’ srecommendationthat the dam be denied. DX-122. OnJanuary 23, 1997,
this matter was again referred to the OALJs for formd adjudication. DX-126. Clamant, by counse’s
letter dated March 17, 1997, waived aforma hearing,* and on November 17, 1997, Administrative Law
Judge Kaplan issued aDecisonand Order Denying Benefits, finding that Claimant had failed to establish
pneumoconioss. DX-148.

Claimant appeded this denid to the Benefits review Board. On December 8, 1998, the Board
agan afirmed the denid of benefits. Hashin v. Reading AnthraciteCo., BRB No. 98-0401 BLA (Dec.
8, 1998)(unpub.). By Order dated July 15, 1999, the Board denied Claimant’s pro se Motion for
Reconsideration. DX-161.

On November 8, 1999, Clamant again filed a Petition for Modification, the third such request,
dleging both a mistake in determination of fact and change in his condition. DX-162; see generally
Garciav. Director, OWCP, 12BLR1-24 (BRB 1988). Thedidtrict director rgjected thisPetition, issuing
on April 13, 2000 a“Proposed Decison and Order Denying Request for Modification.” DX-176. This
dam was then referred to the OALJs, DX-183, and a forma hearing was conducted before the
undersigned as noted above.

Duplicate Clam

Because Clamant seeks benefits more than one year after the denid of hisfirst clam by the
adminidrative law judge on September 1, 1988, DX-19, the 1990 filing congtitutes a duplicate clam. 20
C.F.R. § 725.309(d) (2000). A duplicate claim must be denied on the basis of the prior denid unlessa
clamant demongrates that there has been amaterid change in conditions. 1d.

3 TheBoard observed in afootnote that Claimant’ sattorney had “ stipul ated [ before Judge K aplan]
that there was no mistake of fact in Judge Teitler’s Decison and Order.” DX-108; Hashin v. Reading
Anthracite Co., BRB No. 95-0708 BLA, dip op. 2 n. 2 (Aug. 24, 1995)(unpub.).

4 See Robbinsv. Cyprus Cumberland Coal Co., 146 F.3d 425, 21 BLR 2-495 (6th Cir. 1998);
Cunningham v. Idand Creek Coal Co., 144 F.3d 388, 21 BLR 2-384 (6th Cir. 1998); Pukas v.
Schuylkill Contracting Co., 22 BLR 1-69 (2000).
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In order to evauate whether Clamant has demonstrated a materia change in conditions, | will
consider whether Claimant has established, by a preponderance of the new evidence that was devel oped
subsequent tothedenid of the prior daim on September 1, 1988, at |east one of the e ements of entitlement
previoudy adjudicated againg him. Allen v. Mead Corp., 22 BLR 1-63 (2000) (en banc); see Labelle
Processing Co. v. Svarrow, 72 F.3d 308, 317, 20 BLR 2-76 (3d Cir. 1995); Cline v. Westmoreland
Coal Co., 21 BLR 1-69(1997). If thisthreshold burden is met, Claimant is entitled to afull adjudication
of hisclaim based on the record asawhole. Id.

Under the Director’s “one-element standard,” which has been adopted by the Third Circuit in
Swarrow, aminer is afforded the opportunity to establish amateria change in conditions by proving any
eement of entitlement previously adjudicated against him. See Caudill v. Arch of Kentucky, Inc., 22
BLR 1- ,BRB No.98-1502 BLA (Sept. 29, 2000)(en banc)(Sixth Circuit case). TheBoard hasruled
that the focus of the materid change standard is on specific findings made againg the clamant inthe prior
cam; an dement of entitlement which the prior adminidrative law judge did not explicitly addressin the
denid of the prior daim does not congtitute “an dement of entittement previoudy adjudicated agangt a
clamant.” Caudill; see Asher v. Director, OWCP, BRB No. 00-0307 BLA, dip op. 3 (Dec. 15, 2000)
(unpub.) (SixthCircuit case); Sargent v. Bullion Hollow Enterprises, Inc., BRB No. 99-0668 BLA, dip
op. a 2-3 (Sept. 29, 2000) (unpub.) (applying Caudill in Fourth Circuit case).

Because the denid of thefirst claim was based on Claimant’ s failure to establish pneumoconios's,
DX-19, Clamant must now prove that element in order to demonsirate amaterid change in conditions.

Modification

This case presents the relatively uncommon procedurd question presented by Claimant’ s request
for modification of the duplicatedaim. Section 22 of the Longshore and Harbor Workers Compensation
Act providesin part that

upon his own initiative, or upon the application of any party ... on the ground of a change in
conditions or because of amigtake in a determination of fact ... the [fact-finder] may, at any time
... prior to one year after the rgjection of aclaim, review a compensation case ...

33 U.S.C. § 922, as incorporated by 30 U.S.C. § 932(a) and implemented by 20 C.F.R. § 725.310
(2000). Section 22 provides the sole avenue for changing otherwise find decisons on a clam.
Metropolitan Stevedore Co. v. Rambo, 515 U.S. 291, 295 (1995) (Rambo 1); Kinlaw v. Stevens
Shipping and Terminal Co., 33 BRBS 68 (1999), aff’ d., 238 F.3d 414 (4th Cir. 2000) (Table).®

> Themodificationprocedure, and the adjudicator’ sauthoritytoreopenthe dlaim, is “easily invoked,”
Betty B Coal Co. v. Director, OWCP, 194 F.3d 491, 497, 22 BLR 2-1 (4th Cir. 1999)(Sanley), and
the decison whether to grant modification on the basis of amistake in determination of fact is committed
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The Board has hdd that to determine whether a party has established a change in conditions
pursuant to Section 725.310, anadminidrative law judge must performan independent assessment of the
newly submitted evidence, considered in conjunction with the previoudy submitted evidence, to determine
whether the weight of the new evidence is sufficient to establish at least one dement of entitlement which
was not proven in the prior decison. See Nataloni v. Director, OWCP, 17 BLR 1-82 (1993); Kovac
v. BCNR Mining Corp., 14 BLR 1-156 (1990), modified on recon., 16 BLR 1-71 (1992); see also
Kingery v. Hunt Branch Coal Co., 19 BLR 1-6 (1994). It must accordingly be determined whether
Clamant has established a “basis for modification,”® and then “whether modification is warranted by
consdering dl of the relevant evidence of record[’] to discern whether there was, in fact, a change in

to the adjudicator’ sdiscretion. See Kinlaw, 238 F.3d 414, 2000 U.S. App. LEX1S31354 at * 8-10 (4th
Cir. 2000)(table), aff’g 33 BRBS 68 (1999); see also Duranv. Interport Maintenance Co., 27 BRBS
8, 14 (1993) (Board reviews Section 22 findings under abuse of discretion standard). Any request for
modification entails an inquiry into both whether amistakein determination of fact was made or achange
inconditions hasoccurred. See National MinesCorp. v. Carroll, 64 F.3d 135, 139, 19 BLR 2-329 (3d
Cir. 1995). At theformd hearing, however, counsd specificaly stated that Claimant was not dleging a
mistake in determination of fact. TR-7; seefn. 3, ante.

¢ Inan ealier decisoninthis case, the Board stated that the administrative law judge erred by failing
to find whether Clamant had established a “bags for modification” prior to reaching the merits of
entitlement, but that this error was harmless because the adminidrative law judge had eva uated the record
asawhole. SeeDX-108 a 3. The Board has clarified this procedure in arecent Longshore case, Sating
that

[w]here a party seeks modification based on a change in condition, an initid determination must
be made as to whether the petitioning party has met the threshold requirement by offering evidence
demondirating that there has been a change in damant’s condition. See Duran v. Interport
Maintenance Corp., 27 BRBS 8 (1993). Thisinitid inquiry does not involve aweighing of the
relevant evidence of record, but rather islimited to a consideration of whether the nemly submitted
evidence is ... sufficient to bring the clam within the scope of Section 22. If 0, then the
adminidrative law judge must determine whether modification is warranted by considering al of
the rdevant evidence of record to discern whether there was, in fact, a change in damant's
physicd ... condition from the time of the initid [decison] to the time modificationis sought. Once
the petitioner meatsitsinitia burden of demongirating a bass for modification, the slandards for
determining the extent of disability are the same asin theinitid proceeding.

Jensen v. Weeks Marine Inc., 33 BRBS 147, BRB No. 00-0203 and 00-0203A, dlip op. 4 (2000)
(citations omitted).

" The*“duplicate daim” record consists of the evidence developed subsequent to the find denial of
the 1987 clam on September 1, 1988. DX-19. While thisdecison is based on a de novo review and
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clamant’s physicd ... condition[.]” See Jensen v. Weeks Marine, Inc., 34 BRBS 147, BRB Nos. 00-
0203 & 0203A, dip op. 3-4 (2000). In every instance, the party who seeks to reopen a claim on
modificationbearsthe burden of proof. Metropolitan Stevedore Co. v. Rambo, 521 U.S. 121, 138-39
(1997) (Rambo I1); Greenwich Collieriesv. Director, OWCP, 990 F.2d 730, 736, 17 BLR 2-64 (3d
Cir. 1993), aff'd 512 U.S. 267 (1994).

With this in mind, | turn to the merits of Claimant’s Petition for Modification. Claimant would
preval in thisingance by showing on modification thet the prior determination, that he has failed to prove
amaterid changein conditions, is mistaken, or that his conditionhas changed since the initid denid of the
duplicate clam by showing that he now suffers from pneumoconioss.

Medica Evidence

The record includes the fdlowing new evidence that has been submitted for evauation of
Clamant’s current Petition for Modification:

X-rays
Exhibit X-Ray Date Reading Date Physician/Credentials DiagnosisComment

No.

DX-167 | 08-21-99 08-23-99 Conrad BCR 11

CX-1 08-21-99 01-07-01 Manar B/BCR® 1/0, pleural abnormalities
consistent with
pneumoconiosis

CX-3 08-21-99 12-18-00 H. K. Smith B/BCR® 1/0

congderationof thisrecord, not al of the evidence that hasbeenintroduced prior to the indant request for
modification, and has been sat forth in prior decisons on the 1990 claim, will be listed except as required
for an analyds of the current request for modification. See generally Wheeler v. Apfel, 224 F.3d 891,
895 n. 3 (8th Cir. 2000). Only if the duplicate clam is reopened pursuant to Section 22, and a materid
change under Section 725.309(d) is found with a finding that Clamant has established pneumoconioss,
then would the entire adminigtrative record, dating fromthe 1987 daim, and dl ementsof entitlement, be
considered de novo.

8

Dr. Manar’ sresume documentsteaching experienceat Columbia Hospitd, &t. Anthony’s Medical
Center, Chicago Osteopathic Hospital and Olympia Fields Osteopathic Hospital. CX-8.

®  Dr. SmithhasbeenaClinica Assstant Professor at the Philadel phia, New Y ork and New England
Colleges of Osteopathic Medicine. CX-7.
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EX-2 08-21-99 10-16-00 Laucks B/BCR negative

EX-3 08-21-99 07-21-00 Wheder B/BCRY negative

DX-174 | 01-12[13]- | 01-12[13]-00 | Levinson 0/0

00

CX-2 01-13-00 01-07-01 Manar B/BCR 1/0, pleural abnormalities
consistent with
pneumoconiosis

CX-4 01-13-00 12-18-00 H. K. Smith B/BCR 1/0

DX-175 | 01-13-00 02-25-00 Wheder B/BCR negative

DX-180 | 01-13-00 04-04-00 Laucks B/BCR 0/0

Medical Opinions

Clamant introduced the January 15, 2001 medical report and February 22, 2001, deposition
tesimony of Dr. Soli F. Tavaria, M.D. CXs-6, 10. Dr. Tavariahasbeen Clamant’ s physician Snce 1982,
and for the past few years has seen Mr. Hashin every two to three months. CX-6, 10 at 5.

He reported on January 15, 2001 that Claimant complained of bresthing problems, including
increasing shortness of breath on walking one to two blocksand that he had to stop numerous timeswhile
waking. Mr. Hashin aso complained of aproductive cough, two pillow orthopneaand shortnessof breeth
on waking up one fligtt of stairs. Claimant aso reported bouts of “PND” or “paroxysmal nocturna
dyspnea,” a phenomenonwhichforced hmto awakenat night because he could not bresthe. CX-6; CX-
10 a 6. Dr. Tavaria observed that Claimant had stopped smoking in 1955, and that he had worked for
35 yearsin cod mining, leaving the minesin 1933.

An chest examination revealed an increased PA diameter and “mild to moderate wheezing in dl
6lung fidds” There was no peripherd edema. 1d. Referencingthevariety of Clamant’' smedications, his
examindion of Mr. Hashin, the results of a pulmonary function study, and a chest x-ray taken on August
23,1999, Dr. Tavaria concluded that Claimant “is totaly and completdly disabled due to [coa workers'|
pneumoconioss” CX-6. Dr. Tavariais board-certified in internd medicine. CXs-9, 10 a 4, 15. The
doctor acknowledged that Clament has suffered from “coronary artery disease with angina, history of
hernia surgery, diabetesmdlitusand old CVA.” Mr. Hashin had undergone coronary bypass surgery and

10 Dr. Wheder hasbeenan Associate Professor of Radiology at the Johns Hopkins University since
1974. Prior to that time he had been an Assgant Professor of Radiology from 1969, and an Instructor
in Radiology from 1968 to 1969. DX-175.
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hisdiabeteswas being controlled. Claimant was taking anumber of medications, including two inhaers.
Id. at 6-8, 19.

Dr. Tavariaexplained that findings of an increased chest diameter on physicad examination, could
be caused by aninabilityto exnde dl of the ar out of the lung, a conditionthat could be caused by scarring.
CX-10 at 9. Resultsfrom ventilatory studies administered in 2000 and the prior year indicated a“ severe
restrictive lung disease and borderline response to bronchodilator therapy.” 1d. at 11. He strenuoudy
disputed the contrary opinions of Dr. Levinson, who did not diagnose pneumoconiosis or find Claimant
totaly disabled, ariticdzing that expert’ sfalureto account for Clamant’ s use of two inhders. CX-10 at 19.

Dr. Tavaia dso rejected the opinions of consultants who questioned the vdidity of pulmonary
functiontesting conducted at his office, explaining that he would defer to the observations of the technician
who oversaw Claimant’ sperformanceof the tests over the opinions of the consultantswho merdly reviewed
the sudies-- Drs. Kaplanand Levinson. CX-10at 17. Hedid not personally observe the administration
of thetests. Id. at 28.

On cross-examination, Dr. Tavaria admitted that complaints of shortness of breathand productive
cough are not specific to any diagnog's, but stressed that there would not be “many other things that would
cause you to cough and cough up gray materid.” Although smoking would not cause a person to cough
up phlegm, he agreed that it could cause that type of symptom. 1d. at 19-20. Herecalled that Clamant had
undergone four-vessdl bypass surgery. He confirmed that, while coronary artery disease does not cause
shortness of bresth, myocardid infarction, which Claimant had, can cause this symptom. 1d. at 21. He
acknowledged that the physical examination findings revealed a norma respiratory rate, and that an
expanded chest could be caused by smoking, as can wheezing. Dr. Tavaria based his diagnosis on his
examination, x-rays, and Clamant’swork history.

Confronted with evidence of negative x-ray rereadings, Dr. Tavaria neverthdess affirmed his
reliance on pogtive readings of Dr. Conrad “asaphyscianwho | trust[.]” 1d. at 22. Assupport for his
conclusions, he emphasized the presence of numerous postive readings on file, explained that Claimant
worked 37 yearsin the mines, his skin has “numerous cod marks,” and that he had abnormd pulmonary
functionstudies. Dr. Tavariaacknowledged that pneumoconiosisisprimarily an x-ray diagnoss. 1d. at 20,
23. Clamant’s smoking would be irrdevant, because he quit 46 years ago. 1d. a 31. The testimony
confirmed that his examination found no edema, clubbing or cyanosis. He opined that Clamant was not
disabled by his cardiac problem; it was not a significant problem.

Dr. Tavaia explained on redirect examination that his ventilatory studies measured lung volumes
and diffusoncapacity, factorsless dependent ona patient’ seffort inthe performance of thetest. Totd lung
capacity figuresof 42 percent were abnormal. He offered that his diagnoses and assessment were based
on medical, and not “lega or regulatory” standards. Id. at 34-35.

The doctor issued areport dated September 17, 1999 after seeing Clamant on September 13th.
DX-162. Clamant complained of shortness of bresth on walking one-haf to one block on level ground,
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dimbing one flight of gtairs, and told Dr. Tavaria his breathing had been getting worse. On physica
examination, Dr. Tavaria detected “mild wheezing in al 6 lung zones and decreased expiratory air
movement.” He noted that achest x-ray reveded 1/1, and a pulmonary function sudy indicated a“ severe
redtrictive lung disease and a borderline response to bronchodilator therapy.” Dr. Tavaria diagnosed “1.
Coal worker’ s pneumoconiosis withshortness of breath[,] 2. Coronary artery diseasewith coronary artery
bypass graft [and] 3. Diabetes mellituq,]” explaining that

this man has worked 30 to 35 years in the cod industry. He has shortness of breath on minimal
exertion ... markedly abnormal pulmonary function study showing severe redtrictive lung disease
... a chest x-ray showing pneumoconioss ... [he ig totdly and completely disabled from his
pulmonary condition.”

DX-162.

Clamant was examined on January 13, 2000 by Dr. Sander J. Levinson, M.D., who reported his
findings and conclusionsin a February 4, 2000 report and in deposition testimony. DX-174; EX-3. Dr.
Levinson is board-certified in internd medicine with further certificationinthe sub-speciadty of pulmonary
diseases. He aso hasateaching gppointment asan Assstant Clinica Professor of internd medicine a the
Temple Univergty School of Medicine. EX-3a 5.

Dr. Levinson dicited complaints of shortness of breath, dyspnea when walking one block on the
level or dimbing four to five steps. Claimant told of a productive cough, and some wheezing and chest
pan. Dr. Levinsonaso adminigtered clinicd tests, including aventilatory examinationwhich wasperformed
with poor effort, arterid blood gas study with normal results, and an eectrocardiogram.  He noted that
Claimant was seeing Dr. Tavaria, and listed some of Mr. Hashin’ smedications, induding abronchodilator.
Dr. Levinson neglected to note Clamant’s use of inhders, a shortcoming in the medica history that has
been pointed out by Dr. Tavaria DX-174. Dr. Levinson disagreed with Dr. Tavaria' s diagnoses and
disability assessments.

Dr. Levinson dso tedtified at a January 12, 2001 deposition. EX-3. He reiterated findings made
onthe basis of the January 13, 2001 examination, and pointed out that he had adso examined Mr. Hashin
ontwo prior occasions. July 23, 1993 and April 19, 1995. Id. at 7-8. Dr. Levinsonreiterated that he had
recorded a detailed work history, and aso recalled a smoking history of onetotwo years. In addition to
the results of his physica examinaion, he considered x-ray interpretations, clinica tests and other medical
records. On physica examination, Dr. Levinson found no evidence of cyanoss or edema, the lungs
exhibited “ clear breath sounds’ and were “ clear to percussion and auscultation.” Dr. Levinson found no
edema, cyanodisor clubbing. 1d. At 12-15.

Claimant underwent apulmonary functiontest, performing the trials with fair effort. Dr. Levinson

noted that “even with afair effort, the results were fairly decent.” The resultsindicated to Dr. Levinson a
“mildreduction[,]” without much change after the administration of abronchodilator. A better effort onthis
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effort-dependent test, in Dr. Levinson's view, would have resulted in greater results. He continued that,
under the Part 718 regulations, thiswould be an invdid sudy. Id. At 16-18. Dr. Levinson administered
an arterial blood gas test, which produced normal results. He aso reviewed the results of ventilatory
studiesconducted for Dr. Tavariaon duly 1, 1999 and July 6, 2000, and opined that ther tracingsindicated
invaid tests. EX-3 a 20.

Basad on hisreview of pertinent medica history and records, physicd examinations and clinical
tegting, Dr. Levinson concluded that Claimant does not suffer from cod workers pneumoconioss or any
dust-related respiratory condition. 1d. at 23-24. He explained that therewas no evidence, other than x-
rays, to support adiagnosis of pneumoconiossin thiscase. 1d. He further testified that Claimant suffers
from “ggnificant arteriosclerotic heart diseasd],]” and shows “evidence of coronary artery disease with a
prior inferior wal myocardid infarction.” Id. at 25. Clamant aso is afflicted with sgnificant digbetes
mdlitus under treatment [and] significant cerebra vascular disease and ... astroke].]” 1d. None of these
conditionsis related to Claimant’s cod mine work.

On cross-examination, Dr. Levinson acknowledged that complaints of shortness of breath,
productive cough and wheezing may be associated with cod workers' pneumoconios's, dthoughthey are
nongpecific. He confirmed that a history of 35 years of work in the strip mines is a significant exposure
higory. Id. at 31-32. Dr. Levinson agreed with Dr. Tavariathat Clamant’s smoking did not contribute
to hisbreathing problems. The results of the ventilatory study administered by him were abnormd; arterid
blood gas study results were normal for aperson Clamant’'s age.

The following dlinicd test results have been introduced into the record in conjunction with
Claimant’s most recent Petition for Modification.

Pulmonary Function Studies

Ex. No. Date Age HT. FEV, FVC MVV FEV,/FVC Qualify*

1 “Qudifyingvaues’ for the FEV1, FVC and the MV V tests are measured results less than or equal
to the vaueslisted inthe appropriate tables of Appendix B to 20 C.F.R. Part 718. See Director, OWCP
v. Swiec, 894 F.2d 635, 637 n. 5, 13 BLR 2-259 (3d Cir. 1990). Assessment of the pulmonary function
study resultsis dependent onthe Clamant’ sheight. | find that Claimant’ sheight is65.5 inchesfor purposes
of evduaing the pulmonary function studies. See Protopappas v. Director, OWCP, 6 BLR 1-221
(1983); seegenerally Meyer v. Zeigler Coal Co., 894 F.2d 902, 13 BLR 2-285 (7th Cir.), cert. denied
498 U.S. 827 (1990). Thisfigureis caculated on the bass of measurements from numerous ventilatory
test protocols of record. Moreover, the pulmonary function tables presented at Appendix B, 20 C.F.R.
Part 718, show vauesfor minersup to 71 years of age. For testing administered to Clamant in 1999 and
2000, when hewas 72 and 73 years old, | will reference the vaues listed for aminer of 71 years of age
and extrapolatefromthat point. For example, the qudifying FEV 1 vaduefor a71-year old miner 65.5" tal
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DX-167 07-01-99 72 66" 146 245 38.77 60% Yes
(post bronchodilator) 155 200 3254 77% No

Dr. Tavariafound “good” cooperation and comprehension in the performance of this study.

Thistest was invaidated by Drs. Robin L. Kagplan, Sander J. Levinson and R. Sahillioglu. DXs
172,173, 168. Dr. Kaplan pronounced the test “not vdid due to suboptimal and inconsstent effort[.]”
He explained that the forced expiratory tracings indicated “erratic and highly variable forced expiratory
efforts ... the duration of each ... isinsufficient, as the longest effort recorded isfour seconds, subgtantialy
lessthanthe Sx second minimum specified in Part 718[.]"*2 The MVV results aso convinced Dr. Kaplan
of suboptimal effort, as shown by Dr. Kagplan's computations. DX-172. Dr. Kaplanisboard-certified in
internal medicine, pulmonary medicine and critica care medicine. EX-4.

Dr. Levinson sad this “is cdlearly an invaid pulmonary function study [because of unacceptable
effort] snce each and every one of the forced vita capacity curves indicate an unsatisfactory start of
exhaation characterized by excessve hesitation].]” Slowing of exhaation was evidence to Dr. Levinson
that Clameant did not exert “maximd effort throughout the forced vita capacity attempt.” He aso detected
interruption in performance, and MVV tracings which suggested a variable and inconsstent effort. DX-
173.

Dr. Sahillioglu found the test unacceptable because of “less than optimal effort, cooperation and
comprehenson” and cited improper performance, “breath holding, hesitancy flow volume loop - and
inconsstency. Poor effort MVV regtrictive defect need be verified by TLC determination.” DX-168. He
is board-digible in interna medicine and pulmonary diseases. DX-169.

In rebuttal to criticism of this study, Dr. Tavaria emphasized that the test was performed using
standard testing procedures, and that the attending technician had pronounced Clamant’ sperformance as
good, a factor more important to Dr. Tavaria than reviewers who merdy examined the studies and
performed caculations. CX-10 at 17.

is 1.52. Based on the variation of the FEV1 curves over changesin age, | find that the qudifying vaues
for Claimant at ages 72 and 73 are 1.51 and 1.50.

Pulmonary function and arteria blood gas studies are not themselves primarily utilized for the
diagnosis of pneumoconios's, but they condtitute relevant evidence whose vaue as documentation is cited
intheregulations. See 20 C.F.R. § 718.202(a)(4)(2000).

12 The reguldions in effect at the time this test was administered provided that the “effort [for the
FEV1 and FVC tridg] shal be judged unacceptable when the patient: ... (C) has not continued the
expiration for [at] least 5 sec. or until an obvious plateau in the volume-time curve has occurred[.]” 20
C.F.R. Part 718, Appendix B (2)(ii)(C) (2000).
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Ex. No. Date Age HT. FEV, FVC MVV FEV,/FVC Qualify
DX-174 01-13-00 73 65" 207 266 37 78% No
(post bronchodilator) 208 282 47 74% No

Dr. Levinson sad that this test was performed with “fair” effort.

Ex. No. Date Age HT. FEV, FVC MVV FEV,/FVC Qualify
CX-5 07-06-00 73 66" 180 189 336 95% No
(post bronchodilator) 194 212 2382 92% No

A computer readout noted Claimant’s cooperation and effort during testing as *good.”

Dr. Kaplan reviewed this sudy, and in a January 13, 2001 report explained that it wasinvdid
because the protocol did not comply with the Part 718 requirements. EX-4. Firg, he cited a“duration
of effort [that] was less than the five-second minimum required by Part 718[.]” Hefound as additiona
evidence of Clamant's “inconsstent and sub maximal effort” the fact that the “actud MVV ... islessthan
haf the expected vaue [based on the actud FEV 1], indicating sub maximd effort[.]”

Dr. Tavaria defended the performance of this study. He reiterated that the protocol had been
completed pursuant to standard testing procedures, and that his technician had observed first-hand good
performance. Hewascritica of the consultants opinionsfor the reasonsexpressed in defense of hisearlier
study, and further maintained that “if you compare the two studies [administered on July 1, 1999 withthat
performed July 6, 2000] they are dmost identica and nobody could produce insufficient cooperation to
equal degree one year gpart.” CX-10 at 18.

Arteria Blood Gas Studies

Ex. No. Date Physician Alt.  pCO2 pO2 Qualify
DX-174 01-13-2000 Levinson 399 735 No

Discusson: Change in Conditions

At the outset, | find that Claimant has met the “threshold requirement by [pr]offering evidence ...
[which ig] suffident to bring the claim within the scope of Section 22.”  Jensen; cf. Amax Coal Co. v.
Franklin, 957 F.2d 355, 356, 16 BLR 2-50 (7th Cir. 1992) (proffered |etter report insufficient to show
deterioration in miner’s condition). Nevertheless, upon review of this and the previoudy submitted
evidence, evauated in the context of the duplicate claim record as awhole, Nataloni; see Kingery; see
also Betty B Coal Co. v. Director, OWCP, 194 F.3d 491, 500 n. 4, 22 BLR 2-1 (4th Cir.
1999)(Sanley)(“change in conditions will dways support de novo recongderation”), | find that Claimant
has not established on modification that he has pneumoconiosis. Because the weight of the new evidence
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does not establish that he suffers from pneumoconios's, Claimant has not established a materia changein
conditions.

Discusson: Medica Evidence

Section 718.202(a) sets forth four distinct methods relevant to demonstrating the existence of
pneumoconioss. In order to determine whether Claimant has established the presence of the disease,
however, | must weighdl relevant evidence together to find whether Claimant has proventhe existence of
pneumoconiogs a 20 C.F.R. § 718.202(a) (2000). See Penn Allegheny Coal Co. v. Williams 114
F.3d 22, 25, 21 BLR 2-104 (3d Cir. 1997); accord Idand Creek Coal Co. v. Compton, 211 F.3d 203,
208-09, 211 (4th Cir. 2000).

Clamant may initidly demondirate the existence of pneumoconioss on the basis of x-rays which
are interpreted as pogtive for the disease under the classification standards set forth at 20 C.F.R. §
718.102(b) (2000) ascategory 1, 2, 3, A, B, or C, according to the ILO-U/C classfication system. See
Cranor v. Peabody Coal Co., 22 BLR 1-1 (1999)(en banc on recon.). A chest x-ray classfied as
category 0, including subcategories 0/1, 0/0, or 0/-, does not congtitute evidence of pneumoconiosis. In
reviewing the x-ray interpretations of record, | must consider the qudifications of the medica experts’®
Id.

Atthe outset, | find that the x-rays taken on August 21, 1999 and January 13, 2000, are negative
for pneumoconioss. In both instances, 1 will credit the rereadings of these films by Dr. Wheder on the
bassof his credentids. DX-175; EX-3. Although these films have been interpreted for both sdes by
physcians who are dudly qudified as B-readers and Board-certified radiologists, and Drs. Smith and
Manar have teaching experience, | find that Dr. Wheeler possessesthe most impressive credentids, given
his long-term academic experience as an Associate Professor in Radiology at Johns Hopkins. See

13 Thefdlowing are used to designate aphysician’ sradiological credentials. “B,” which denotesthat
the physician is a qudified “B-reader” of x-rays. “BCR” means that the physician is board-certified in
radiology. A B-reader who has demongtrated proficiency in assessng and classfying x-ray evidence of
pneumoconiosis by successful compl etion of an examination conducted by, or onbehdf of, the Appal achian
Laboratory for Occupationa Safety and Hedlth. 20 C.F.R. § 718.202(a)(1)(ii)(E) (2000); 42 C.F.R. 8
37.51 (2000); LaBelle Processing Co. v. Swarrow, 72 F.3d 308, 310 n. 3, 20 BLR 2-76 (3d Cir.
1995). A “Board-certified” physician has received certification in radiology by the American Board of
Radiology, or the American Osteopathic Association. 20 C.F.R. § 718.202(a)(1)(ii)(C) (2000); see
Saton v. Norfolk & Western Railway Co., 65 F.3d 55, 57, 19 BLR 2-271 (6th Cir. 1995). Itis
permissble to accord greater weight to opinions of physicians who hold both credentials. Cranor v.
Peabody Coal Co., 22 BLR 1-1 (1999) (en banc on Recon.); Roberts v. Bethlehem Mines Corp., 8
BLR 1-211 (1985). | may dso give gppropriate weight to the academic teaching credentids. See
Worhach v. Director, OWCP, 17 BLR 1-105 (1993).
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Worhach v. Director, OWCP, 17 BLR 1-105 (1993). At the mogt, | would find the newly submitted x-
ray evidence to be “equaly probative,” and not sufficient to demonstrate pneumoconiosis. See Colev.
East Kentucky Collieries, 20 BLR 1-50 (1996).

Smilarly, | find that the x-ray evidence in the duplicate clam record as a whole does not, on
bal ance, demondrate the presence of pneumoconiosis. Fird, either adight mgority, or anequa number,
of interpretations of each of the chest x-rays developed for the duplicate claim are negative.* | find that
no sngle film conditutes a pogtive x-ray. Although a bare gpped to numericad superiority is not
appropriate, see Sahara Coal Co. v. Fitts 39 F.3d 781, 782, 18 BLR 2-384 (7th Cir. 1994), “the
baance of opinion is entitled to some though not controlling weight.” 1d. There are additiond factors as
wal, for | dso notethat x-rays taken on February 26, 1991, January 22, 1992, November 13, 1992, July
29, 1993, April 19, 1996, include negative rereadings by Dr. Wheder, whose qudlifications are outlined
above, and by ether Dr. Scott or Dr. Gaylor, who possess smilar credentials. See DXs-22, 23, 54, 56,
58, 86, 87, 88, 93, 94, 95, and 130. Again, theBoard hasheld that an adminidrativelaw judge may rey
onamedica expert’ steaching experienceinorder to assign that expert’ sopiniongreater probative weight.
Worhach. In addition, their rereadings of these films are bolstered in every instance by negative readings
by dudly qudified radiologigts.

| am mindful that Dr. Marshall was an Associate Professor of Radiology at the University of
Louiseville from 1964 to 1967, an Assstant Professor from 1962 to 1964, and an Instructor from 1961
and 1962. DX-127. Dr. Mathur was an Ingtructor in Radiology at the University of Rittsburgh in 1971-
1972, just after completing hisresidency. DX-127. As noted above, Drs. Smith and Manar also have
held academic positions. Neverthdess, Dr. Gaylor has been an Associate Professor of Radiology at Johns
Hopkins since 1973, was an Assistant Professor at that ingtitution from 1970 to 1973, and completed his
postgraduate training there as an indructor for one year. DX-130 [EX-1]. Dr. Scott holds similar
credentias, having been an Associate Professor at Johns Hopkins since 1986, and an Assistant Professor
fortwo yearspriorto that. Id. Dr. Wheder's credentids are as extensive asthose of Dr. Scott. See id.,
DX-175; fn. 12, ante. Dr. Lautin hasbeen an Assgtant Clinica Professor at the Mt. Sinai Medica School

14 In addition to the newly submitted x-rays outlined in the text, the duplicate claim record includes
readings of the fallowing films April 19, 1996 x-ray: DX-127 (six postive readings), DXs-113, 120, 130
(eight negative readings); October 11, 1995 x-ray: DX-109 (one positive reading), DXs-115, 116, 130
(five negative readings); July 29, 1993 x-ray: DXs-66, 67, 68, 81 (four positive readings), DX-90
(positive reading for pleurd abnormdlities which Dr. Soble said could show asbestos's, negative for
parenchymal abnormadities), DX s-89, 91-95 (sx negative readings); November 13, 1992 x-ray: DXs-50,
69-71, 81 (five pogtive readings), DXs-54, 56, 82-84 (Sx negative readings); January 22, 1992 x-ray:
DXs-37, 65, 72 (three positive readings), DXs-42, 43, 51, 86-88 (eight negative readings); February 26,
1991: DXs-49, 76-79 (five podtive readings), DXs-22-24, 53, 58, 85 (eight negative readings);
November 30, 1990: DX-31 (negative reading); May 7, 1990 x-ray: DX-10 (positive), DXs-9, 29, 34
(three negative readings); November 24, 1989: DXs-29, 34 (two negative readings).
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in New York. DX-130. Dr. Sundheim has been an Clinicd Assstant Professor at Temple University
School of Medicine. DX-34. In addition to the dua qudifications of most of employer’s experts, the
extensve teaching experience of these radiologists adds considerable weight to employer’ s case that the
x-ray evidence as awhole does not demonstrate the presence of pneumoconiosis.®®

Fndly, evenif the x-ray interpretations were consdered equally probative, this“equipoise’ would
work againgt Clamant because he hasthe burden of persuasionby a preponderance of the x-ray evidence.
See Colev. East Kentucky Collieries, 20 BLR 1-50 (1996). The x-ray evidencein the duplicate clam
does not demondtrate that it is more likely than not that Claimant suffers from pneumoconiosis.

Clamant cannot demonstrate pneumoconiods at Section 718.202(a)(2), because the record
contains no evidence which satisfies his burden of proof at this provison. Claimant is likewise precluded
from employing the presumptions accorded under Section 718.202(a)(3), because there is no evidence
of complicated pneumoconios's, and Sections 718.305 and 718.306 are foreclosed because thisdamwas
filed after January 1, 1982. 20 C.F.R. 88 718.202(8)(2), (3), 718.305, 718.306 (2000).

A damant can demonsirate the existence of pneumoconioss on the basis of medical opinion
evidence. 20 C.F.R. § 718.202(a)(4) (2000). A determinationof the existence of pneumoconiosis may
be made, notwithstanding a negative x-ray, if aphyscian, exercisng sound medica judgment findsthat the
miner suffers from pneumoconioss as defined in 20 C.F.R. § 718.201 (2000). Any such finding shall be
based on objective medical evidence, such asarterid blood gastests, physica performancetests, physica
examination, and medical and work histories. Such a finding shall be supported by a reasoned medica
opinion.

Reviewing the duplicate dam record as awhole, | find that the weight of the newly submitted
medica opinion evidence, evaluated in conjunction with the previoudy submitted medica opinions, does
not demongtrate that Clamant now suffers from pneumoconiosis. Of the newly submitted opinions, the
conclusions of Dr. Levinson are more persuasive that those of Dr. Tavaria. | am mindful thet Dr. Tavaria
has been Clamant’ streating physcianfor many years, seeing Clamant every two months. Hisconclusons
will be weighed in accordancewithlocd circuit court precedent. See Mancia v. Director, OWCP, 130
F.3d 579, 21 BLR 2-114 (3d Cir. 1997). Nevertheless, Dr. Levinson's reports are more thoroughly
supported by hisfindings and by the dlinica testing of record,'® and his credentials -- board-certification

5 Thisisnot to say that teaching experience in radiology will compel deference to that radiologist’s
opinionsinevery case. Thisisbut onefactor to consider when weighing the x-ray interpretations. But Drs.
Scott and Wheder each have over 25 yearsinteaching; Dr. Gaylor 15. | am dso mindful of the extensve
clinica experience of Clamant's experts, and their practice in the field isimpressive and has been taken
into account.

16 Thearteria blood gas study administered by Dr. L evinsonwas considered to be normal. DX-174.
His physicd examination of Claimant detected no cyanoss and Clamant’ s lungs were “clear.”
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in interna medicine with a sub-speciaty in pulmonary medicine -- provide him an additiona edge -- Dr.
Tavariaisboard-certified ininternd medicine. See Serling Smokeless Coal Co. v. Akers, 131 F.3d 438,
441, 21 BLR 2-269 (4th Cir. 1997); see also Lucostic v. United States Steel Corp., 8 BLR 1-46
(2985). | am mindful of Dr. Tavariascriticism of Dr. Levinson’sfailure to note that Claimant has been
using two inhders, and have accounted for this factor in weighing the medicd opinions.

Inadditionto work history and hisfindings on physica examination, Dr. Tavaria citespodtivex-ray
interpretations, induding the readings by Dr. Conrad, as one of the bases for a diagnosis of
pneumoconiosis. CX-10at 16;seeid. a 23 (agreeing that pneumoconioss is primarily anx-ray diagnoss).
While amedica opinion diagnosis of pneumoconioss may be sufficient notwithstanding a negetive x-ray,
see Taylor v. Director, OWCP, 9 BLR 1-22 (1996), where x-ray evidence congtitutes a part of the
physician’s documentation, his opinion may merit diminished probative weight if that film has been reread
as negative and the x-ray evidence asawhole has been found insufficient to demondtrate the presence of
the disease. See Worhach; see generally Director, OWCP v. Rowe, 710 F.2d 251, 255 n. 6, 5 BLR
2-99 (6th Cir. 1983).

Further, | credit the invalidation of clinical tests administered by Dr. Tavariathat are rendered by
Dr. Levinson, and to a lesser extent Dr. Kaplan, again on the basis of ther credentids. In addition to
board-certification in internd medicine, a qudification they share with Dr. Tavaria, Drs. Kaplan and
Levinsonaso hold certificationinthe subspeciaty of pulmonary medicine. Their reviewsare corroborated
by thet of Dr. Sahillioglu.

Granted, the opinion of a physcian who administered a ventilatory study may be accorded
deference. See Consolidation Coal Co.v. Worrédll, 27 F.3d 227, 231, 18 BLR 2-290 (6th Cir. 1994).
Nevertheless, the Secretary’ sregulaionsalow for the examinationof pulmonary functiontesting by experts
who canreview the ventilatory tracings and determinethe vaidity of aparticular test. 20 C.F.R. §718.103
(2000) & Part 718, Appendix B; SeeDirector, OWCPvV. Swiec, 894 F.2d 635, 13 BLR 2-259 (3d Cir.
1990); seegenerally Ziegler Coal Co. v. Seberg, 839 F.2d 1280, 1283, 11 BLR 2-80 (7th Cir. 1988).
Thus, in assessng the probative vadue of a dinica sudy, a fact-finder must address “vdid contentions’
raised by consultants who review such tests.  See Old Ben Coal Co. v. Battram, 7 F.3d 1273, 1276, 18
BLR 2-42 (7th Cir. 1993); Dotson v. Peabody Coal Co., 846 F.2d 1134, 1137-38 (7th Cir. 1988);
Strako v. Ziegler Coal Co., 3BLR 1-136 (1981); accord Winchester v. Director, OWCP, 9 BLR 1-
177(1986). The reviews of these tests further undermine the probative weight of Dr. Tavarias
conclusions'’

17| do not accord full credit to Dr. Kaplan' sreviews, to the extent that his criticism may not conform
to the requirements of Appendix B to Part 718. He discounted the results of the July 1, 1999 and July 6,
2000 ventilatory tests in part because the duration of Claimant’ s forced expiratory effort fell below what
Dr. Kaplan thought was the minimum alowed by the regulations. See EX-4. It isnot clear whether Dr.
Kaplanapplied Appendix B, Section (2)(ii)(C) to gauge the effectivenessof thistest. That provision does
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Evduating the medical opinions in the duplicate clam record as a whole, | find that the earlier
conclusons of Drs. Kaplan and Levinson, that Clamant does not suffer from coa workers
pneumoconioss or anthracosilicosis,* support Dr. Levinson's recent opinionand outweigh the conflicting
opinions fromDrs. Tavaria, Kraynak, Cubler and Kruk.'® | have reached this conclusionuponreviewing
al of the medical opinionevidence inthe duplicate dam record, judging the “ qudifications of the respective
physicians, the explanationof their medical opinions, the documentationunderlyingtheir medical judgments,
and the sophigtication and bases of their diagnoseq,]" see Akers, 131 F.3d at 441, 21 BLR 2-269.

Specificdly, | will accord weight to the opinions of Drs. Kaplan and Levinsononthe basis of thar
credentidls. Moreover, they each have examined Claimant on a number of occasions, and their medical
reports, taken as a whole, have been logicaly consstent over the years. These experts have duly noted
complaints of shortness of breath, dyspnea and a productive cough, but have persuasvely explained that
these phenomena do not compe adiagnos's of pneumoconioss.

Further, their associated dlinical test results, and a battery of negative x-ray readings, support their
conclusons. Moreover, thar findings on physica examinations have demonsrated clear lungs and have
not indicated the presence of indida of lung disease such as cyanods or edema. Indeed, their physical
examination findings areto some extent consistent withsmilar observations by Drs. Cubler (DX-7: thorax

not require a duration of Sx seconds, as Dr. Kaplanwould have required for the 1999 study, and it is not
clear whether Dr. Kaplan attempted to ascertain whether there an “obvious plateau in the volume-time
curve ha[d] occurred[.]” 20 C.F.R. Part 718, Appendix B (2)(ii)(C). But I will credit Dr. Kaplan's
observation of “eratic and highly variable forced expiratory efforty.]” EX-4. Nor will I credit Dr.
Kaplan's invalidations of Dr. Kraynak’s pulmonary function studies administered on October 11 and
November 3, 1995. DX-112. Smilarly, Dr. Levinson' sreview of the October 11, 1995 test will likewise
be accorded no weight. DX-112. Dr. Kaplan, in his June 26, 1997 review of an April 28, 1997 te<,
again cited a“sx second” durationrequirement that isnot inthe regulations in effect a the time of the test.
But he provides valid dternative reasons for discounting the test’ sreliability. DX-130 [EX-8].

18 See DX-26 (Kaplan deposition, March 22, 1991, medical report, October 19, 1990); DX-28
(Kaplanmedical record review); DX-48 (K aplanmedicd record, November 23, 1992); DX-89 (Levinson
medica report, September 1, 1993); DX-98 (Levinsondepostion, March 18, 1994); DX-113 (Levinson
medica report, May 7, 1996); DX-130 (Levinson deposition, May 19, 1997).

19 Dr. Cubler examined Claimant onMay 7, 1990, and diagnosed pneumoconiosis “ by chest x-ray[,]”
and found aminima obdructive lung disease by breathingtest. DXs-6, 7. Dr. Raymond J. Kraynak, who
hasd so treated Clamant for years diagnosed pneumoconiosis and assessed Claimant as totally disabled.
DX-21 (deposition, April 18, 1991); DX-63 (deposition, March 25, 1994); DX-114 (letter report, June
5, 1996); DX-129 (deposition, July 11, 1997). Dr. Stephen M. Kruk, who is board-certified in interna
medicine, examined Claimart on October 15, 1992, and found Claimant to be totally disabled due to
pneumoconiosis. DX-41.
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and lungsnorma to ingpection, resonant to percussion, no wheezesor rales, dthough he did find *increased
breath sounds’ and that Claimant’s chest was “ expanded”); Kruk (DX-41: no cyanosis, no clubbing, no
peripheral edema and lungs “clear”)and Tavaria (DX-30: increased PA diameter and bilateraly poor air
entry, but no wheezing, raes or rhonchi). | note further that Dr. Kraynak, who has consstently found
indications of cyanos's, acknowledged in depositiontestimony that cyanos's may or may not be due to low
oxygen levels, DX-21 at 14, and that complaints and findings of shortness of breath and dightly cyanatic
lips “are not solely attributable to an individud suffering from coaworkers pneumoconioss” DX-63 at
19.

Moreover, the dinical testing support for the opinions of Drs. Tavaria and Kraynak has been
undermined by the invalidation reports from avariety of employer’ sexperts?® Thisfurther detracts from
the probative weight of these experts. See Swiec.

Fndly, while adiagnoss of pneumoconiosis may be rendered “notwithstanding a negative x-ray,”
the opinions of Claimant’s experts are Sgnificantly based on postive readings. Dr. Tavaria agreed that
pneumoconioss is essentidly adiagnosisby x-ray. CX-10. Dr. Cubler cites x-ray resultsin meking his
diagnoss. DX-7. Drs Kraynak and Kruk aso cite positive x-ray reports in forming their diagnoses of
pneumoconiosis. Given this partid reliance on x-ray readings, | find the opinions of Claimant’s to be
somewhat less persuasive as aresult. See generally Rowe; Worhach.

Thefind task is to determine whether Claimant has established the existence of pneumoconioss,
weighing al relevant evidence together. See Williams  In view of findings that neither the x-ray nor
medi cal opinionevidencedemonstratethe presence of pneumoconiosss, | concludethat thisevidence, taken
in concert, does not establish that Clamant has acquired the disease. Again, | will credit the medica
opinions of Dr. Levinson as the most thorough, documented, and reasoned. Akers; Lucostic. These
reports are supported to alesser extent by the opinions from Dr. Kaplan.?*

Inview of my findings that Claimant has not established that he now suffersfrom pneumoconioss,
he is not entitled to modification of the duplicate dam, and has as a result faled to establish a materid

2 The vdidity of the pulmonary function testing has beena point of dispute throughout the course of
this dam. Seen. 17, ante. Inthefind andyss, | will credit the reviews by Dr. Levinson (except DX-
112), who has invaidated a number of qudifying pulmonary function sudies.

2L | will withhold unconditiona credit from Dr. Kaplan's opinions. He explains that signs of an
increased chest diameter, and a pulmonary restriction, canbe explained by extringc factors, viz. structura
factors derived from the effects of Claimant’s bypass surgery in 1990. See DXs-26 at 12, 28, 48. But
Drs. Cubler and Tavaria observed this phenomenon prior to Claimant’ s coronary bypass operation. See
DXs-7, 30. | duly note this fact, and have accounted for it in assessing the probative weight of Dr.
Kaplan's conclusons.
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change in conditions? See LaBelle Processing Co. v. Swarrow, 72 F.3d 308, 20 BLR 2-76 (3d Cir.
1995); Caudill; Cline.

CONCLUSION

Because Clamant has faled to prove a materid change in conditions by not proving
pneumoconioss, | must conclude that he has failed to establish entitlement to benefits under the Act.

ORDER
The clam of CHARLES HASHIN for benefits under the Act is hereby DENIED.
A

Ainsworth H. Brown
Adminigrative Law Judge

Attorney Fees

The award of an attorney's fee under the Act is permitted only incasesin which Clamant is found
to be entitled to benefits. Since benefits are not awarded inthis case, the Act prohibitsthe charging of any
feeto Clamant for services rendered to him in pursuit of thisclam.

NOTICEOF APPEAL RIGHTS: Pursuant to 20 C.F.R. §725.481(2000), any party dissatisfied
with this decison and order may apped it to the Benefits Review Board within 30 days from the date of
this decision and order, by filing anotice of gpped with the Benefits Review Board at P.O. Box 37601,

22 | dsofind, inpassing, that the duplicate claim record does not etablishtotal respiratory disability.
| will fully credit the opinions of employer’s experts, Drs. Kaplan and Levinson, on thisissue. Moreover,
the record contains an overwhelming amount of non-qudifying clinica sudy tha has not beeninvaidated.
Even accounting for Clamant’s complaints and sincere testimony regarding his bresthing problems, the
well-reasoned and fully documented opinions of Drs. Kaplan and Levinson, aswell as the non-qudifying
arteria blood gasand pulmonary function tests, condtitute contrary probetive evidence which undermines
the case for total respiratory disability.
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Washington, DC 20013-7601. A copy of ancticeof gpped must dso be served onDondd S. Shire, Esg.
Associate Solicitor for Black Lung Benefits. Hisaddressis Frances Perkins Building, Room N-2117, 200
Congtitution Avenue, N.W., Washington, DC 20210.
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